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Subsemnaþii, judecãtori ºi procurori,
magistraþi asistenþi ºi auditori de justiþie,
având în vedere:

- evoluþiile publice recente cu privire
la modificarea „legilor justiþiei”, care pun
în grav pericol independenþa justiþiei ºi
parcursul Statului Român în cadrul Uniunii
Europene ºi al Consiliului Europei, aºa
cum au constatat Comisia Europeanã ºi
GRECO;

- faptul cã majoritatea covârºitoare a
judecãtorilor ºi a procurorilor români nu a
acceptat proiectele de lege vizând
activitatea sistemului judiciar, voinþa
magistraþilor nefiind luatã în considerare,
evitându-se orice dialog cu aceºtia în
cadrul unui veritabil „experiment judiciar”,
în lipsa oricãror studii de impact ºi
prognoze;

- declaraþiile Ministrului Justiþiei ºi ale
reprezentanþilor puterii legislative prin
care, contrar art. 11 din Constituþie, se
minimalizeazã Raportul GRECO, prin
care s-a cerut ca România sã se abþinã
de la adoptarea unor amendamente la
legislaþia penalã care sã contravinã
angajamentelor sale internaþionale ºi sã-i
submineze capacitãþile interne în materia
luptei împotriva corupþiei ºi se neso-
coteºte necesitatea sesizãrii Comisiei de
la Veneþia (preºedintele Comisiei speciale

comune pentru modificarea legilor justiþiei
a afirmat cã nici Curtea Constituþionalã
nu va aºtepta avizul Comisiei de la
Veneþia, aceasta fixând deja un termen
pentru soluþionarea obiecþiilor de
neconstituþionalitate la 30 mai 2018; în
calitatea sa de membru al Comisiei de la
Veneþia, Ministrul Justiþiei trebuia sã
solicite public luarea în considerare a
avizului Comisiei de la Veneþia, iar nu
subminarea activitãþii sale);

- propunerile legislative aflate în
dezbatere publicã reprezintã o involuþie
în crearea unui sistem de justiþie penalã
modern ºi adaptat noilor realitãþi sociale,
precum ºi o denaturare a scopului
procesului penal ºi a politicii penale a
statului, fiind evidentã schimbarea de
paradigmã de la o justiþie penalã care
protejeazã victimele infracþiunii la un nou
concept care plaseazã inculpatul într-o
poziþie privilegiatã;

- desfãºurarea procesului de legiferare
în materia Codului penal, a Codului de
procedurã penalã ºi a Codului de proce-
durã civilã, cu o procedurã netranspa-
rentã ºi neprevizibilã, fãrã a putea aprecia
în ce modalitate vor fi folosite observaþiile
formulate de sistemul judiciar, a cãrui
prezenþã pare doar a fi necesarã pentru
legitimarea modificãrilor propuse,
mimându-se un dialog;

ÎN LOC DE EDITORIAL

Rezoluþia magistraþilor
români pentru apãrarea

statului de drept, Bucureºti,
Palatul de Justiþie,

19 mai 2018
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- nesocotirea principiilor statului de
drept, statutului magistratului ºi regulilor
de transparenþã ce trebuie sã caracte-
rizeze procesul de consultare publicã ºi
încercarea de a intimida judecãtorii ºi
procurorii din România, prin transfor-
marea unor abateri disciplinare cu grad
de pericol social redus în infracþiuni cu
pedepse având limite apropiate de cele
prevãzute pentru infracþiunea de omor
(spre exemplu, infracþiunile prevãzute la
art.2801 - Reaua credinþã ºi art.2802 -
Grava neglijenþã);

- ura visceralã împotriva autoritãþii
judecãtoreºti prin plasarea judecãtorilor
ºi a procurorilor români în compania
clanurilor infracþionale, pe acelaºi nivel cu
proxeneþii ºi traficanþii de carne vie, cu
cãmãtarii ºi contrabandiºtii, fiind ima-
ginate infracþiuni pentru „contracararea
clanurilor, precum ºi a procurorilor ºi
judecãtorilor, în comiterea infracþiunilor
specifice” ;

- escaladarea fenomenului corupþiei,
care reprezintã o ameninþare serioasã
pentru dezvoltare ºi stabilitate, cu
consecinþe negative la toate nivelurile de
guvernare, ºi încercãrile repetate, pe
multiple planuri, de anulare a eforturilor
magistraþilor români de combatere a
infracþiunilor de corupþie;

- acþiunile de manipulare a opiniei
publice ºi atacurile fãrã precedent la
adresa a numeroºi judecãtori ºi procurori
care instrumenteazã inclusiv cauze de
mare corupþie, dar ºi a celor mai
importante instituþii ale statului, cu rol de
apãrare ºi siguranþã publicã, inclusiv
Direcþia Naþionalã Anticorupþie, ori a
autoritãþilor statului menite sã-l reprezinte
în faþa partenerilor din Uniunea
Europeanã (a se vedea schimbarea
arbitrarã a Agentului pentru CJUE pentru
refuzul de a aviza proiectele de acte
normative în dispreþul dreptului Uniunii
Europene);

- lipsa unor proiecte concrete de
efectuare a unei hãrþi judiciare ºi a asigu-

rãrii unei infrastructuri corespunzãtoare
necesitãþilor actuale de desfãºurare a
activitãþii instanþelor ºi parchetelor, lipsa
stabilirii volumului optim de activitate al
magistraþilor români pe criterii obiective,
lucrându-se constant intelectual 10-12 ore
zilnic, lipsa oricãror preocupãri a auto-
ritãþilor pentru funcþionarea cât mai efici-
entã a Institutului Naþional al Magistraturii
ºi a ªcolii Naþionale de Grefieri;

- concentrarea modificãrilor legislative
asupra bulversãrii sistemului de acces ºi
promovare în profesie, fãrã studii de
impact, încurajarea sau determinarea
ieºirii definitive sau temporare din sistem
a unor magistraþi, reprimirea în profesie
fãrã niciun fel de testare a foºtilor magis-
traþi cu 10 ani vechime, introducerea unui
sistem de atragere a rãspunderii materiale
care ar târî magistraþii în mod automat în
procese pentru a dovedi cã nu este vorba
despre o eroare judiciarã (de cele mai
multe ori, legislaþie deficitarã, necon-
formitatea legislaþiei naþionale cu dreptul
european etc.), aspecte care nu par a
avea ca scop creºterea calitãþii actului de
justiþie, evoluþia sistemului judiciar, ci
„falimentarea” acestuia;

- multe dintre modificãrile preconizate
nu au nicio legãturã cu scopul enunþat de
legiuitor ºi se îndepãrteazã de la obiec-
tivele avute în vedere, întrucât expunerile
de motive ºi intervenþiile legislative
propuse conþin soluþii inadecvate reali-
tãþilor juridice din România ºi standardelor
de protecþie a unor valori fundamentale
de la nivel european ºi internaþional, de
naturã sã compromitã înfãptuirea actului
de justiþie;

- faptul cã Ministrul Justiþiei îºi permite
sã atace public pe toþi procurorii din cadrul
Direcþiei Naþionale Anticorupþie,
speculând faptul cã aceºtia administreazã
probe cu încãlcarea legii, apreciind
asupra întrunirii elementelor constitutive
ale unor infracþiuni, stabilirii vinovãþiei sau
nevinovãþiei unor persoane, solicitând
liste cu soluþiile de achitare pronunþate de
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instanþele judecãtoreºti (numai în
Uzbekistan numãrul de achitãri este
zero,1 în statele democratice achitarea
reprezentând expresia unui sistem
judiciar sãnãtos);

- faptul cã Rapoartele MCV subliniazã
constant cã ar trebui sã se întreprindã
mãsuri suplimentare pentru a furniza un
sprijin adecvat magistraþilor împotriva
cãrora sunt îndreptate critici ce sub-
mineazã independenþa justiþiei, aspecte
ignorate cu obstinaþie de Statul român;

- prin faptul cã are calitatea de membru
al Uniunii Europene, Statului român îi
revine obligaþia de a aplica Mecanismul
de cooperare ºi verificare ºi a da curs
recomandãrilor stabilite în acest cadru, în
conformitate cu dispoziþiile art.148 alin.(4)
din Constituþie;

- faptul cã, atunci când democraþia ºi
libertãþile fundamentale sunt în pericol,
obligaþia de rezervã a judecãtorului devine
subsidiarã obligaþiei de indignare,2

ADOPTÃM URMÃTOAREA
REZOLUÞIE:

1. Solicitãm insistent factorilor
politici încetarea imediatã a atacurilor
la adresa statului de drept ºi a jude-
cãtorilor ºi procurorilor din România.
România este ºi trebuie sã rãmânã stat
membru al Uniunii Europene ºi al
Consiliului Europei, iar nu un teritoriu
al corupþiei ºi fãrãdelegii. Jos mâinile
de pe justiþie!

2. Solicitãm Preºedintelui
României, Preºedintelui Senatului ºi
Preºedintelui Camerei Deputaþilor
consultarea urgentã a Comisiei
Europene pentru Democraþie prin
Drept a Consiliului Europei (Comisia
de la Veneþia) asupra unor aspecte

curente vizând modificarea în România
a Codului penal, Codului de procedurã
penalã ºi Codului de procedurã civilã,
precum ºi unele aspecte conexe, fiind
necesarã suspendarea imediatã a
dezbaterilor Comisiei speciale comune
pânã la data primirii Avizului Comisiei
de la Veneþia.

3. Solicitãm amânarea luãrii
oricãror decizii, din partea tuturor
autoritãþilor competente, în privinþa
„legilor justiþiei”, pânã la data primirii
Avizului Comisiei de la Veneþia ºi pânã
la punerea de acord a textelor de lege
cu solicitãrile Comisiei Europene ºi ale
GRECO. Puterea judecãtoreascã
trebuie sã fie independentã, ceea ce
implicã existenþa unor anumite garanþii
faþã de celelalte puteri ale statului,
pentru a consolida independenþa ºi
imparþialitatea magistratului.

4. Solicitãm consultarea realã a
corpului magistraþilor cu privire la
pachetele legislative care vizeazã
activitatea lor, prin Adunãrile Generale
din cadrul instanþelor ºi parchetelor.
Consiliul Superior al Magistraturii nu
reprezintã magistratura dacã ignorã
punctul de vedere al miilor de magis-
traþi români. Propunerile legislative ale
Consiliului Superior al Magistraturii nu
pot fi promovate netransparent ºi nu
pot reprezenta voinþa a 5-6 membri.
Solicitãm consultarea realã a societãþii
civile, ale cãrei reacþii trebuie sã fie
avute în vedere în cadrul dezbaterilor
legislative.

5. Solicitãm condiþii demne de
muncã. Realizarea unui act de justiþie
de calitate presupune alocarea tim-
pului minim necesar studierii cauzelor,
analizãrii problemelor de drept ºi a
legislaþiei în continuã modificare, iar

1 A se vedea pagina web https://www.rferl.org/
a/guilty-no-matter-what/29206669.html [consultatã
ultima datã la 19 mai 2018].

2 A se vedea Declaraþia privind etica judiciarã,

adoptatã de Adunarea Generalã a Reþelei
Europene a Consiliilor Judiciare, desfãºuratã la
Londra în perioada 2-4 iunie 2010.
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nu pronunþarea unor soluþii ce pot fi
afectate de inadecvarea condiþiilor de
lucru, de lipsa de timp ºi supra-
încãrcare.

6. Solicitãm Ministrului Justiþiei sã
se abþinã de la acþiunile care intimi-
deazã procurorii ºi afecteazã statul de
drept ºi independenþa justiþiei.

7. Solicitãm Ratificarea Protocolului
nr.16 la Convenþia pentru apãrarea
drepturilor omului ºi a libertãþilor
fundamentale, al cãrui text a fost
adoptat de Comitetul Miniºtrilor la data
de 10 iulie 2013 ºi care a fost deschis
spre semnare la 2 octombrie 2013, la
Strasbourg. Protocolul nr. 16 prevede
posibilitatea pentru cele mai înalte
jurisdicþii ale pãrþilor contractante de
a solicita un aviz consultativ Curþii
Europene a Drepturilor Omului, atunci
când apreciazã cã o anumitã cauzã
aflatã pe rolul lor ridicã o problemã
gravã privind interpretarea sau apli-
carea Convenþiei sau a protocoalelor
sale.

8. Solicitãm membrilor Consiliului
Superior al Magistraturii sã condamne
imediat ºi cu fermitate atacurile la
adresa statului de drept ºi a jude-
cãtorilor ºi procurorilor din România.

Implementarea unor criterii interactive
de evaluare anualã, de cãtre corpul
magistraþilor, a activitãþii curente
desfãºurate de membrii CSM, precum
ºi revizuirea procedurii de revocare a
acestora sunt imediat necesare.

9. Solicitãm puterii legislative ºi
Consiliului Superior al Magistraturii sã
adopte mãsuri imediate pentru a
furniza un sprijin adecvat magistraþilor
împotriva cãrora sunt îndreptate critici
care submineazã independenþa
justiþiei.

10. Adresãm un îndemn cãtre toate
adunãrile generale ale instanþelor ºi
parchetelor sã se întruneascã imediat
ºi sã hotãrascã formele de protest pe
care le considerã necesare.

11. Invitãm pe toþi cetãþenii
României sã se alãture acestei
Rezoluþii, în calitatea lor de purtãtori
ai unor speranþe ºi aspiraþii de
însãnãtoºire moralã a þãrii ºi de
menþinere a ei pe coordonatele
Europei civilizate.

Rezoluþia a fost semnatã de 1911
magistraþi, lista completã fiind
publicatã pe site-ul Revistei Forumul
Judecãtorilor.3

3 A se vedea pagina web http://
www.forumuljudecatorilor.ro/index.php/archives/
3240 [consultatã ultima datã la 16 iunie 2018].
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Abstract: One of Justice Antonin Scalia’s greatest
legacies was his promotion of constitutional originalism.
One important feature of Scalia’s particular arguments for
originalism was constraint – the idea that originalism was
centrally a way, the best way, to constrain judicial
decision-making, whereas nonoriginalist theories would
essentially license judges to make up constitutional law
as they went along.

In this short essay, I honor Justice Scalia with two
observations about originalism and constraint. The first is
that originalist scholars today are much more equivocal
about the importance and nature of constraining judges.
This is a point that may be obvious to those steeped in the
latest originalist theory, but apparently cannot be stated
often enough or clearly enough to those who are not.

The second observation, which relates to the first, is that the concept of constraint
is ambiguous in several respects and that originalism may be better at some kinds of
constraint than others. In particular, I emphasize the difference between external
constraints, which help others to judge the interpreter, and internal constraints, which
focus on allowing the interpreter to constrain him- or herself. As reflected and refined
in modern scholarship, originalism may not be terribly good at the former, but it may
be much better at the latter. In other words, originalism can still have constraining
power, but mostly for those who seek to be bound.

Rezumat: Una dintre cele mai importante moºteniri lãsate de Antonin Scalia,
judecãtor din cadrul Curþii Supreme a Statelor Unite ale Americii, a fost promovarea
originalismului constituþional. O importantã trãsãturã a argumentelor sale specifice
pentru originalism a fost limitarea – ideea cã originalismul era, în esenþã, o cale, cea
mai bunã cale, pentru a limita luarea deciziilor judiciare, în timp ce teoriile
nonoriginaliste, în esenþã, ar legitima judecãtorii sã creeze legi constituþionale.
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One of Justice Antonin Scalia’s
greatest legacies is his promotion

of constitutional originalism. He employed
the interpretive philosophy on the bench
and argued for it in print4 and in speeches
around the country. (Indeed, one of
Scalia’s speeches about originalism at the
University of Chicago in 20035 was
formative in provoking my own thinking
on the subject.)

One important feature of Scalia’s
particular arguments for originalism was
constraint – the idea that originalism was
centrally a way, the best way, to constrain
judicial decision-making, whereas
nonoriginalist theories would essentially
license judges to make up constitutional
law as they went along. This motif
appeared in various passages of his
writing. For instance, he de-scribed as
one of the chief virtues of originalism that
it was “more compatible with the nature
and purpose of a Constitution in a
democratic system,” because:

The purpose of constitutional
guarantees – and in particular those
constitutional guarantees of individual
rights that are at the center of this
controversy – is precisely to prevent the
law from reflecting certain changes in
original values that the society adopting
the Constitution thinks fundamentally

undesirable. Or, more precisely, to require
the society to de-vote to the subject the
long and hard consideration required for
a constitutional amendment before those
particular values can be cast aside.6

On the other hand, he argued, “the
central practical defect of nonoriginalism
is fundamental and irreparable: the
impossibility of achieving any consensus
on what, precisely, is to replace original
meaning, once that is abandoned.”7 He
elaborated:

If the law is to make any attempt at
consistency and predictability, surely
there must be general agreement not only
that judges reject one exegetical
approach (originalism), but that they adopt
another. And it is hard to discern any
emerging consensus among the
nonoriginalists as to what this might be.8

The central theme here is that
originalism constrains judges from simply
following popular pressures and,
conversely, that nonoriginalists will not be
able to produce a consistent and
predictable system. Originalism may not
be perfect on this score, but it is, Scalia
said, the lesser evil.

In later work with Professor Bryan
Garner, Scalia more explicitly
emphasized the constraint of his methods
of interpretation. “[S]ound interpretive

În acest scurt eseu, onorez judecãtorul Scalia cu douã observaþii despre originalism
ºi limitare. Prima este aceea cã doctrinarii originaliºti contemporani sunt mult mai
echivoci cu privire la importanþa ºi natura limitãrii judecãtorilor. Aceastã chestiune
poate fi evidentã celor iniþiaþi în cea mai nouã teorie originalistã, dar, în fapt, nu poate
fi exprimatã de suficient ori sau suficient de clar celor care nu sunt.

Keywords: constraint, restraint, originalism, original meaning, judges, Scalia,
Justice, constitution, constitutional law, wayward, willful, puzzled

4 See generally, for example, Antonin Scalia,
Originalism: The Lesser Evil, 57 U Cin L Rev 849
(1989); Antonin Scalia and Bryan A. Garner,
Reading Law: The Interpretation of Legal Texts
(Thomson/West 2012); Antonin Scalia, A Matter
of Interpretation: Federal Courts and the Law
(Princeton 1997) (Amy Gutmann, ed).

5 See Andrew Moesel, Justice Scalia Speaks
at Law School (Chicago Maroon, May 9, 2003),
archived at http://perma.cc/WQ3K-SZYP.

6 Scalia, 57 U Cin L Rev at 862 (cited in note
1) (emphasis omitted).

7 Id at 862–63.
8 Id at 855.
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conventions,” they wrote, “will narrow the
range of acceptable judicial
decision-making and acceptable
argumentation” and “will curb – even
reverse – the tendency of judges to imbue
authoritative texts with their own policy
preferences.”9

But time comes for both men and
theoretical arguments. In this short essay,
I honor Justice Scalia with two
observations about originalism and
constraint. The first is that originalist
scholars today are much more equivocal
about the importance and nature of
constraining judges. This is a point that
may be obvious to those steeped in the
latest originalist theory, but apparently
cannot be stated often enough or clearly
enough to those who are not.

The second observation, which relates
to the first, is that the concept of constraint
is ambiguous in several respects and that
originalism may be better at some kinds
of constraint than others. In particular, I
emphasize the difference between
external constraints, which help others to
judge the interpreter, and internal
constraints, which focus on allowing the
interpreter to constrain him- or herself. As
reflected and refined in modern
scholarship, originalism may not be
terribly good at the former, but it may be
much better at the latter. In other words,
originalism can still have constraining
power, but mostly for those who seek to
be bound.

I. The death of constraint?
Critics of originalism have leveled

sustained, and sometimes persuasive,
arguments against the justification of
originalism as a constraint on judges. For
instance, in a book-length treatment and
critique of originalism, The Failed Promise
of Originalism, Professor Frank Cross
attempts to empirically study “[a] key
argument for originalism,” namely, “its
ability to restrain willful judging.”10 He
concludes that “reliance on originalist
sources is not [ ] particularly constraining,
so justices exercise their ideological
preferences in cases using originalism as
much as in other decisions.”11

But the target of these critiques is most
readily found in the work of older
originalists, like Professor Raoul Berger,
Judge Robert Bork, and Justice Scalia.12

With Scalia’s passing, these versions of
the constraint argument no longer have a
clear champion.13

9 Scalia and Garner, Reading Law at xxviii
(cited in note 1).

10 Frank B. Cross, The Failed Promise of
Originalism 170 (Stanford Law 2013).

11 Id at 189.
12 See id at 11–12, 15–16, 19–20. See also,

for example, Peter J. Smith, The Marshall Court
and the Originalist’s Dilemma, 90 Minn L Rev 612,
621 (2006) (discussing works by Scalia, Berger’s
book Federalism: The Founders’ Design, Bork’s
book The Tempting of America: The Political
Seduction of the Law and Professor John Hart Ely’s
book Democracy and Distrust: A Theory of Judicial
Review).

13 See Gary Lawson, Reflections of an
Empirical Reader (or: Could Fleming Be Right This
Time?), 96 BU L Rev 1457, 1472 (2016) (“Old
originalists, such as Raoul Ber-ger and Robert Bork
(at least before 1990), did not talk as I do. They
did not discuss epistemology, concepts,
communication, and the philosophy of language.
They discussed such things as judges, democracy,
constraint, and authority.”) (citation omitted). Note
that, in light of the importance of this temporal
change, my citations in this piece largely focus on
originalist work published in the last decade or so.

If a method of interpretation
provided very little constraint in
any sense, we might worry that
was a clue that our method of
interpretation was not a very

accurate picture of the meaning
it was trying to capture.
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By contrast, many modern originalists
have tended to de-emphasize the
importance of constraining judges, relying
instead on other arguments – that
originalism is normatively desirable for
other reasons,14 that it is an account of
the true meaning of the constitutional
text,15 or that it is required by our law.16

For instance, originalist Professors
John McGinnis and Michael Rappaport
write that while “the argument that
originalism offers clearer rules to
constrain judges than other interpretive
approaches contains some truth”, it “may
not be enough to sustain the case for
originalism.”17 Rather, “if constraint is the
overriding objective, non-originalist
doctrine may sometimes provide more
constrained rules than the original
meaning.”18

Professor Gary Lawson, also an
originalist, writes more skeptically: “If
constraint and certainty are the goals,
originalism is a relatively poor way to
achieve it compared to numerous other
methodologies.”19 Professor John
Harrison, an originalist, concurs that he
is “deeply skeptical of the capacity of any
methodology,” originalism included, “to
constrain any interpreter,” but adds that

he “do[es] not think it is very important”
whether originalism constrains or not.20

Another originalist, Professor
Christopher Green, rejects the importance
of constraint even more profoundly,
arguing that originalism is not undermined
even if the original meaning is “difficult to
unearth,” “enigmatic,”21 and fails “to
produce unique and indisputable answers
to legal questions.”22 As Green puts it:
“The purpose of my originalism, at any
rate, is simply to get the constitutional
truthmaker right, whatever dispute that
might engender.”23 Similarly, originalist
Professor Randy Barnett states that “the
new originalism that is widely accepted
by most originalists today is not an
enterprise in constraining judges, but an
enterprise in determining what the writing
really means.”24

Thus, it may seem as if the argument
that originalism is justified because it will
eliminate judicial discretion has been
refuted by originalism’s critics and
abandoned by its defenders. The most
explicit recognition of this shift comes from
Professor Thomas Colby, who writes that
while “[j]udicial constraint” was once the
“heart and soul” of originalism, the theory
has since “sold its soul to gain respect

14 See, for example, John O. McGinnis and
Michael B. Rappaport, Originalism and the Good
Constitution 19–21 (Harvard 2013); Lawrence B.
Solum, The Constraint Principle: Original Meaning
and Constitutional Practice *58–83 (unpublished
manuscript, Mar 24, 2017), archived at http://
perma.cc/KN5Y-NDC8.

15 Lawson, 96 BU L Rev at 1458–64 (cited in
note 10).

16 See generally, for example, William Baude,
Is Originalism Our Law?, 115 Colum L Rev 2349
(2015); Stephen E. Sachs, Originalism as a Theory
of Legal Change, 38 Harv J L & Pub Pol 817
(2015); William Baude and Stephen E. Sachs, The
Law of Interpretation, 130 Harv L Rev 1079 (2017);
Jeffrey A. Pojanowski and Kevin C. Walsh,
Enduring Originalism, 105 Georgetown L J 97
(2016).

17 John O. McGinnis and Michael B.
Rappaport, A Pragmatic Defense of Original-ism,
101 Nw U L Rev 383, 383 (2007).

18 Id at 384.
19 Gary Lawson, No History, No Certainty, No

Legitimacy ... No Problem: Original-ism and the
Limits of Legal Theory, 64 Fla L Rev 1551, 1554
(2012).

20 John Harrison, On the Hypotheses That Lie
at the Foundations of Originalism, 31 Harv J L &
Pub Pol 473, 473–74 (2008).

21 Christopher R. Green, Constitutional
Truthmakers *17 (unpublished manuscript, 2017),
archived at http://perma.cc/HXQ6-ST4N.

22 Id at *18, quoting Andrew Koppelman,
Originalism, Abortion, and the Thirteenth
Amendment, 112 Colum L Rev 1917, 1919 (2012).

23 Green, Constitutional Truthmakers at *18
(cited in note 18).

24 Randy E. Barnett, The Golden Mean
between Kurt & Dan: A Moderate Reading of the
Ninth Amendment, 56 Drake L Rev 897, 909
(2008).
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and adherents.”25 The new incarnation of
originalism, Colby writes, has “left behind
more than just the theoretical flaws of its
predecessor. It has also effectively
sacrificed the Old Originalism’s promise
of judicial constraint. The very changes
that make the New Originalism
theoretically defensible also strip it of any
pretense of a power to constrain judges
to a meaningful degree.”26 Scalia’s
constraint argument, it may seem, is
dead.

But perhaps things are not so simple.
One of the most important modern
theorists of originalism, Professor
Lawrence Solum, emphasizes the
“Constraint Principle.”27 This is the
normative argument that original meaning
ought to constrain constitutional practice,
for reasons derived from legitimacy and
the rule of law.28 Solum’s picture of
constraint is nuanced, perhaps more so
than Scalia’s. He need not and does not
assume that originalism eliminates all
judicial construction.29 But if originalism
could not constrain judges at all, these
normative arguments would not work. So
the question remains – does originalism
impose a meaningful constraint on
judges?30

II. It depends on what you mean by
constraint

It is not entirely clear what it means to
ask whether originalism, or any
methodology, “constrains” judicial
decision-making. It is therefore not clear
whether originalism accomplishes it, or
whether it would be a good thing if it did.
So before interring the importance of
originalism as a constraint, one should
pause to see what that might mean.
(Before going any further, though, it is
worth one terminological clarification – I
follow Professor Colby and others in using
“judicial constraint” to refer to “promising
to narrow the discretion of judges” while
reserving “judicial restraint” to refer to
“deference to legislative majorities.”)31

First of all, there is the question
whether any methodology at all can
constrain decision-making, or whether
methodologies and constraint are simply
inapt, like asking whether grocery stores
help one lose weight. There are at least
two reasons to think they might be so
inapt. One is that methodologies are not
self-applying or self-enforcing. So no
methodology is constraining in the sense
that it can leap out of the law reviews and
force judges to use it or even keep them
from deviating from it once they have
started.32

25 Thomas B. Colby, The Sacrifice of the New
Originalism, 99 Georgetown L J 713, 714–15
(2011). For a sample denial that originalism has
sold its soul, see Stephen E. Sachs, Saving
Originalism’s Soul (Library of Law and Liberty, Dec
17, 2014), archived at http://perma.cc/RJ6E-CRU8
(“The soul of originalism is a method, not a
collection of results.”).

26 Colby, 99 Georgetown L J at 714 (cited in
note 22). See also Jeremy K. Kessler and David
E. Pozen, Working Themselves Impure: A Life
Cycle Theory of Legal Theories, 83 U Chi L Rev
1819, 1846–47 (2016).

27 See generally Solum, The Constraint
Principle (cited in note 11).

28 Id at *58–83.
29 Id at *24–28. For Solum’s disagreement with

Scalia on this point, compare Scalia and Garner,
Reading Law at 13–15 (cited in note 1), with
Lawrence B. Solum, Original-ism and

Constitutional Construction, 82 Fordham L Rev
453, 483–88 (2013).

30 See Colby, 99 Georgetown L J at 751 (cited
in note 22) (“New Originalists tend to argue that,
although their theory does not completely eliminate
judicial subjectivity and the potential for judicial
mischief, it is still meaningfully constraining, at
least in comparison to the alternatives.”).

31 Id. See also Solum, 82 Fordham L Rev at
524–25 (cited in note 26); Randy J. Kozel, Original
Meaning and the Precedent Fallback, 68 Vand L
Rev 105, 112 n 26 (2015).

32 See Anthony D’Amato, Can Any Legal
Theory Constrain Any Judicial Decision?, 43 U
Miami L Rev 513, 522–23 (1989) (“The reason
theories work is that we expect them to work. But
the subtlety here is that we can at best expect
them to ‘work’ as theories; it is irrational for us to
expect them to work in the sense of constraining
practice.”).
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The other is that the performance of
an interpretive methodology might be
related to the materials it interprets. If the
Constitution itself results in a lot of judicial
discretion, then the methodology that
truthfully enforces the Constitution will
result in a lot of judicial discretion. But it
is not clear whether that fault (if it is a fault)
should be laid at the feet of the
methodology or the Constitution.33

Methodologies don’t constrain, one might
say; constitutions constrain.

But let us put these aside for a
moment. Even so, there are further
ambiguities: There is a question of how
forceful of a constraint a methodology
imposes. Does it impose a single right
answer to the legal question at hand?
Does it narrow down the range of right
answers, but not necessarily to one?
Does it pro-vide a process or set of
considerations for giving the right answer,
even if different people applying the
method might legitimately come to
different conclusions? And there is the
question of the range of cases in which
the constraint operates. In particular, does
it apply in all constitutional cases, or only
a subset of them?

These different axes suggest that
constraint is not a single, scalar variable.
One methodology might produce unique
right answers in a range of cases and no
guidance in another range of cases. Is it
less constraining than a methodology that
produces a limited range of right answers,
but in every single case? We could
stipulate either type of constraint to be
greater than the other, but ultimately these
points suggest that we must define
constraint more precisely before joining
issue on how much a methodology does
it, or whether it is a good thing.

I mention all of these points as a
preliminary matter to one more distinction,
one that may be the most under-
appreciated distinction between different
types of constraint: how the constraint
operates.

Consider two types of constraint:
external and internal. An external
constraint helps those who wish to judge
the judge. If the judge misapplies (or
ignores) the constraint, other people will
be able to tell. Perhaps they will shame
him, punish him, or even defy him. As
Judge Frank Easterbrook puts it (in the
preface to Scalia and Garner’s book):

Interpretation is a human enterprise,
which cannot be carried out
algorithmically by an expert system on a
computer. But discretion can be hedged
in by rules, such as those that this book
covers in detail, and misuse of these rules
by a crafty or willful judge then can be
exposed as an abuse of power. A more
latitudinarian approach to interpretation,
by contrast, makes it hard to see when
the judge has succumbed to the Dark Side
of Tenure – which, like the Dark Side of
The Force in Star Wars, is marked by
self-indulgence.34

But that is not the only mechanism by
which a constraint might operate. A
constraint might also operate as an
internal constraint, one which helps the
willing judge. If the judge faithfully applies
the constraint, it will help him to decide
the case by telling how to get to the
answer.

In principle, a constraint could operate
in both respects, but some constraints will
be more effective internally than
externally. If a legal methodology is
complicated or turns on questions of
judgment, it may be hard for others to

33 See Green, Constitutional Truthmakers at
*17–20 (cited in note 19); Steven G. Calabresi and
Gary Lawson, The Rule of Law as a Law of Law,
90 Notre Dame L Rev 483, 487, 504 (2014). To

be sure, others might respond that a Constitution
doesn’t do anything until it is interpreted.

34 Frank H. Easterbrook, Foreword, in Scalia
and Garner, Reading Law xxi, xxiii (cited in note 1).


